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OD REDAKCIE / EDITORIAL

Vizené kolegyne, kolegovia, Marec 1995

na zaciatku druhého roc¢nika Medicinskej etiky & Bioetiky chcem Vis v mene
redakcie srde¢ne pozdravit, podakovat mnohym z Vis za priazel a pomoc preu-
kdzanu ndSmu casopisu i jeho redakcii v minulom roku a privitat medzi nami
novych predplatitelov a citatelov. Verim, Ze odborné ¢lanky a materidly, ktoré bu-
deme prinasat v tomto ro¢niku budu pre Vas uZito¢nou informaciou na premys-
lanie o ,starych” i ,novych” etickych problémoch sucasnej mediciny a zdravotnic-
kej starostlivosti, ba mozZno i ,provokdciou”, aby Ste sa ozvali vlastnym prispev-
kom, postrehom, ¢i ndzorom.

Ako sme Vis uz informovali v ¢. 5-6/1994, Medicinska etika & Bioetika bude v
tomto roku z technicko-organiza¢nych doévodov vychidzat $tvréroéne. RozSirenim
poctu stran jednotlivych cisel (z 12 na 16) sa vak celkovy rozsah ¢asopisu prili$
nezmeni (ako Ste si mozno vS§imli, v uplynulom roc¢niku sme planovany pocet
stranok vyrazne prekrocili). Napriek zloZitym finan¢nym podmienkam (vyrazny
rast cien papiera a tlaciarenskych pric) nezvySuje sa v tomto roku cena predplat-
ného a pokracujeme i v bezplatnom zasielani ¢asopisu tym zaujemcom, ktori si
thradu predplatného z roznych dovodov nemdzu dovolit. V tejto suvislosti by
som chcel podakovat vSetkym doteraj$im sponzorom a inzerentom casopisu,
nasim prispievatelom z domova i z cudziny (ktorych prispevky nateraz nemo-
Zeme honorovat), ako aj obetavym ¢lenom redakéného timu (vSetky prace,
potrebné pre vydanie a distribuciu ¢asopisu (okrem definitivnej sadzby a tlace),
sa vykondvaju v ramci osobného volného casu zdarma). V pripade, Ze by Ste
chceli nase usilie finan¢ne podporit (okrem riadnej thrady predplatného), svoje
dary a prispevky moZete poukdzat na bankové konto uvedené v tomto cisle ¢aso-
pisu (s. 15).

Prajem Vam, na zaciatku tohto cisla aj ro¢nika Medicinskej etiky & Bioetiky,
prijemné a zaujimavé Citanie - i premyslanie, priatelia. J. Glasa

March 1995
Dear coleagues,

at the starting point of the second volume of Medical Ethics & Bioethics I would like to greet cordially all our distin-
guished readers, to thank many for the kind attention and help given to our journal and its editorial office during the pre-
vious year, as well as welcome among us new abonents and readers. I to hope the articles and other materials published in
the journal will bring to you also this year an useful information, serve an inspiration for thoughtful encounter with ,old”
and ,new” ethical problems of contemporary medicine and health care, or even be a ,provocation” for you to break your
silence by sending us a contribution, your point of view, or comments.

As we have informed you already in No. 5-6/1994, Medical Ethics & Bioethics for unescapable technical and organisa-
tional reasons will be published as a quarterly in 1995. By increasing the regular number of pages of each issue (from 12 to
16) we try to keep the page-space of the journal nearly the same as during the last volume (it should be noted here, that we
have published consiredably more pages than expected in 1994). Despite a complicated overall financial situation (inclu-
ding a considerable rise of the prices for paper and printing) the subscription price for our journal does not increase for
this volume. We also keep sending the journal free to all the interessants, that for various reasons cannot afford to pay for
their regular subscription. Here I would like to extend our cordial thanks to the sponsors and advertisers of our journal, to
the contribution from Slovakia and from abroad (we cannot pay any reasonable fee for contributions), as well as to the
members of the editorial team (all the work necessary for making and distributing the journal except of the final typeset-
ting an printing) is provided as voluntary, i. e. free of charge and during the personal free time). If you are interested to
support our efforts also by a financial contribution (in addition to your regular subscription fee), you are invited to do so
by sending your contributions to the Foundation of the Institute of Medical Ethics and Bioethics (to the account is given in
this issue of the journal, p. 15).

I wish you, dear friends, at the beginning of the new issue an volume of Medical Ethics & Bioethics, aninteresting,
pleasant reading - as well as a fruitfull and refreshing thinking in bioethics.
Jozef Glasa, M.D.
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PLANOVANE PODUJATIA

FORTHCOMING EVENTS
MEDZINARODNE PODUJATIA/INTERNATIONAL EVENTS

SLOVENSKO/SLOVAKIA

* Clovek medzi Zivotom a smrtou (A Man between Life
and Death), an interdisciplinary conference with inter-
national participation, Martin (Slovakia), December 7 -
9, 1995. Témy/Topics: * Medicinske a oSetrovatel'ské
aspekty starostlivosti o nevyliecitelne chorého a zomie-
rajuceho pacienta/Medical and nursing aspects of the
care of incurably or terminally ill patients * Etické, psy-
chologické a pravne aspekty nevyliecCitelne chorého
a zomierajuceho pacienta a ¢loveka vobec/Ethical, psy-
chological and legal aspects of incurably or terminally ill
patients * Otazky utrpenia, umierania a smrti vo filozo-
fii/Problems of suffering, dying and death in philosophy
* Nabozensky a teologicky pohlad na ,posledné veci”
Cloveka/Religious and theological view of the ,last thin-
gs” of a man * Problematika nevylieciteIne chorého clo-
veka a obraz smrti a zomierania v literatire a umeni, vo
folklore a I'udovej tradicii/Problems of incurably ill and
the picture of death and dying in literature and arts, in
folklor and folk tradition * Smrt a zomieranie ako pred-
met demografie a sociologie/Death and dying - view of
demography and sociology * Prihlasky/Applications:
Ustav oetrovatel'stva JLF UK, Sklabinsk4 26, 037 53 Mar-
tin, Tel: 0842/38167.

EUROPA/EUROPE

* Randomised Controlled Trials: Ethical and Legal Issues,
Febr. 21 - 22,1995, London (UK).

* Psychiatry, Literature and Philosophy, March 31 - April
8, 1995, Amsterdam (The Netherlands).

* Volunteers in Research and Testing, April 3 - 5, 1995,
Manchester (UK).

* First International Congress of the Hans-Jonas Society -
The Conscience of Medicine, April 19 - 22, 1995, Vienna.

* Pluralism, Public Policy and the Hippocratic Tradition,
June 22 - 24,1995, Budapest.

* Fourth International Conference on Health, Law and
Ethics in a Global Community, July 16 - 20, 1995,
Amsterdam (The Netherlands).

* XXI International Congress on Law and Mental Health,
June 25 - 29, 1995, Tromso (Norway).

* 9th Annual Conference of the European Society for Phi-
losophy of Medicine and Health Care - Medicine and
Culture, Sept. 21 - 23, 1995, Island of Cos (Greece).

* Euthanasia: Towards a European Consensus? November
24 - 25,1995, Brussels.

OVERSEAS/ZAMORIE

* Ninth Annual Colloquium: Theology and Ethics in Heal-
th Care, May 3 - 5, 1995, St. Louis, MO (USA).

* Health Care Ethics in a Pluralistic Society: The Catholic
Perspective, May 15 - 20, 1995, or June 12 - 17, 1995, St.
Louis, MO (USA).

Further information available from the Editor./Dalsie
informacie na adrese redakcie.

AKTIVITY A AKCIE UMEB/ACTIVITIES OF IMEB

PLANOVANE KURZY KATEDRY MEDICINSKE]J ETIKY
IVZ V SK. ROKU 1995/1996

* Workshop: Etické komisie. 24. 11. 1995, IVZ Bratislava.

* Workshop: Etické problémy v onkoldgii. 15. 12. 1995,
IVZ Bratislava.

* Zakladny kurz medicinskej etiky. 8. 2. - 9. 2. 1996, IVZ
Kosice.

* Workshop: Etické problémy transplanticii. 27. 4. 1996,

IVZ Bratislava.

Na plianované kurzy sa mozno prihldsit obvyklym sposo-
bom (cestou persondlneho utvaru Vasho pracoviska, pri-
padne priamo na adrese UMEB - Katedra medicinskej
etiky IVZ, Limbova 12, 833 03 Bratislava).

MEDZINARODNE AKCIE

* International Conference: ,Patients and Carers”. (V spo-
lupraci s/in collaboration with International Association of
Law, Ethics and Science), 13. - 14. 10. 1995, Bratislava, kon-
takt/contact address: Dr. J. Klepanec, Prof. L. Soltés, UMEB -
Katedra medicinskej etiky IVZ, Limbova 12, 833 03 Bratisla-
va, Tel: (+42-7)374560/ext. 222, or 223.

OZNAMY REDAKCIE

NEWS FROM THE EDITOR

* Z finan¢nych a organiza¢nych dévodov bude casopis
ME&B v roku 1995 vychadzat Stvriro¢ne. P6vodni cena
predplatného sa nezvy3Suje.

- For financial and organizational reasons the ME&B jour-
nal will be published as a quarterly in 1995. The price of
subscription remains unchanged.

* Casopis ME&B si moZno objednat na adrese redakcie.
Formular objednavky uverejiujeme. V pripade, Ze tthrada
predplatného presahuje VaSe sic¢asné moZnosti a mite zi-
ujem o odber ¢asopisu, uvezte tito skuto¢nost na vyplnenej
objednévke: budeme sa usilovat zasielat Vim ¢asopis aj
v roku 1995 zdarma!

- The ME&B journal can be ordered directly through the
redaction. The subscription formular published in this
issue. If the subscription fee for the journal exceeds your
present financial possibilities, please, make this clear on
your subscription order form: we try to send you the journal
free (depends on generosity of the sponsors)!

* Upozoriiujeme na moznost inzercie, resp. uverejnenia
reklamy. BlizSie informdcie na adrese redakcie.

- Possibility to publish advertisements. Detailed informa-
tion available from the Editor.

5. 8 Pacienti maju pravo na dostojné zaobchddzanie
v suvislosti s diagnostikou, liecbou a oSetrovanim,
ktoré sa maju poskytovat s reSpektovanim ich kultary
a hodnot.

5. 9 Pacienti maju pocas trvania zdravotnickej sta-
rostlivosti a liecby pravo na podporu zo strany svojej
rodiny, pribuznych a priatelov, ako aj pravo na du-
chovnu podporu a vedenie v kazdom case.

5. 10 Pacienti maju pravo na ulavu vo svojom utr-
peni v sulade so sucasnym stavom medicinskeho poz-
nania.

5. 11 Pacienti maji pravo na humdnnu terminalnu
starostlivost a pravo umriet dostojne.

SZO: Deklarici marec, 1994

o privach pacit v Eurépe,
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POVODNE PRACE

ORIGINAL ARTICLES
THE DUTCH REGULATION OF EUTHANASIA*)
W.J. Eijk

Abstract

Author analyses Dutch regulation on euthanasia and
some developments seen recently in the Netherlands in re-
sult of this regulation. After a brief review of the terminolo-
gy he describes evolution of relevant jurisprudence accor-
ding to the rulings of the Supreme Court, as well as the ma-
jor points of the debate in the parliament. He then characte-
rizes further developments in the area of active termination
of life without request, and the breakthrough seen in the co-
untry with regard to the medical assistance in suicide. Aut-
hor puts under critical analysis the application of the clause
of force majeure used to make the acts formally forbidden
by the Penal Code (euthanasia, assisted suicide, and active
termination of life without a request) not prosecuted in
‘certain circumstances’, namely if legal conditions defining
the ‘due care’ of a physician are met. He also provides con-
crete arguments against the real possibility to control the
practice of euthanasia. He concludes, that an argument ‘sa-
ving as much as can be saved’ (expressed by some Dutch le-
gislators) may be a good intention, but the means used are
not morally acceptable in themselves and proportionate to
the end. The construction according to which an active ter-
mination of life by the physician would in certain cases be
based on force majeure lacks any real foundation. Although
the formal ban is upheld, nothing is ‘saved’. The choice for
the regulation of euthanasia, as approved in the Netherlan-
ds, must be characterized as a missed chance to bear politi-
cal witness, so necessary in the modern society, to the res-
pect for the essential value of the life of the human being as
an indispensable basis for a truly humane health-care.
[Abstract written by the editor].
Key words: euthanasia, assisted suicide, termination of life,
Dutch regulation, clause of ‘force majeure’ - critique

There used to be a saying that in the Netherlands everyt-
hing happened fifty years later than in the rest of Europe.
Nowadays this saying no longer applies, most certainly not
where the acceptance of euthanasia is concerned.

Van der Maas, a professor at the University of Rotterdam,
who, in 1991 by order of the Remmelink-committee, con-
ducted an inquiry into the practice of euthanasia in the Ne-
therlands, found that 88% of the Dutch physicians conside-
red active euthanasia in principle permissible. 54% has actu-
ally carried out active euthanasia, while 34% would agree to
a request for euthanasia. A mere 12% says not to be willing
to comply with such a request under any circumstances [1].
On the basis of this inquiry it is assumed that in 1990 eutha-
nasia by a physician was the cause of death in 2.300 cases -
1.8% of all deaths. In 0.3% of all deaths assisted suicide occu-
rred, which comes down to almost 400 cases in 1990. More
than a thousand cases - 0.8% of all deaths - involved active
termination of life without the explicit request of the pa-
tient. Supposedly this would have to do with dying and ter-
minal patients who could no longer express their will [2].

Outside the Netherlands these figures are much lower.
Thus the percentage of physicians who consider euthanasia
permissible in principle, appears to be 54% in Belgium
(1993), 49% in France (1990), 72% in Luxemburg (1993)
and 30% in Great-Britain (1987) [3].

*) Manuscript of the lecture delivered at the International Course on Medical Ethics:
LEthics of the Family Health and Care”, IMEB - PMI, Bratislava on Sept. 4, 1994.

In view of these statistics it should not come as a surprise
that the Netherlands is the first country in Western Europe
with statutory regulations allowing a physician who practi-
ses euthanasia to be acquitted. It is striking, anyway, that in
practically all highly developed countries the willingness to
accept euthanasia is increasing rapidly. Therefore it is a real
possibility that the Dutch regulation of euthanasia, propo-
sed in November 1991 by the former cabinet, the third Lub-
bers-government, and accepted in 1993 by both the Second
Chamber (Parliament) and the First Chamber (Senate), mig-
ht come to function as an example in other countries.

In this paper I shall first go into the terminology, which
frequently causes confusion in the discussion about eutha-
nasia. Next there will be a description of the rather compli-
cated Dutch regulation of euthanasia. Finally it will be sub-
jected to a critical analysis.

Terminology

Originally euthanasia is a Greek word, which literally me-
ans ,good death.” In the 1870’s the journalist Lionel Tolle-
mache, together with others, gave it the meaning in which it
is generally used nowadays. He advocated that physicians
should be permitted by law to give a lethal dose of drugs to
patients suffering from a painful and incurable disease with
their consent. He called this euthanasia [4]. In this descripti-
on we find a number of elements that have been considered
typical of euthanasia to the present day. First, the reason to
terminate a life is an incurable disease which causes suffe-
ring considered unbearable. Second, it is typical of eutha-
nasia that the patient does not have long to live and that the
physician performs the lethal act.

Outside the Netherlands a complementary distinction is
often made between voluntary, non-voluntary and involun-
tary euthanasia. Voluntary euthanasia takes place at the
express wish of the patient or with his knowledge. Non-vo-
luntary euthanasia involves a patient who cannot (any lon-
ger) express his will and whose own decision is consequen-
tly not known. Involuntary euthanasia means that a per-
son’s life is terminated against his will, as happened during
the Third Reich [5]. Engelhardt, a physician and philosop-
her from the United States, expressly understands by eutha-
nasia the termination of life without the patient’s request or
knowledge, whereas he reserves the term suicide for the si-
tuation in which a competent individual kills himself on his
own or with the help of somebody else [6]. On the other
hand, Tollemache called euthanasia ,legalized suicide by
proxy.” [7] In the Netherlands, too, euthanasia without any
further qualification is taken by definition as the terminati-
on of life at the request of or at least with the consent of the
patient involved.

In this definition euthanasia strongly resembles the situ-
ation in which a person commits suicide with the help of
a preparation that his physician has given him for that pur-
pose. The difference between the two lies in the motive and
the circumstances. The request for euthanasia comes from
a patient who wants to avoid a humiliating end of his life be-
cause of an incurable or deadly disease. The motive for su-
icide is that the person in question does not wish to conti-
nue his life because he experiences it as unbearable owing
to misfortune, a physical handicap or mental problems.

Killing a sick person without a request on his part or wit-
hout his knowledge is not called euthanasia, at least in the
Netherlands, but is described as active termination of life
without request.

The Dutch regulation of euthanasia

It is not an easy task to explain to outsiders what exactly
the Dutch regulation of euthanasia [8] amount to. Formally
it does not amount to any legalization of euthanasia. Accor-
ding to the Penal Code, euthanasia, assisted suicide and acti-
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ve termination of life without a request from the person
involved remain formally forbidden [9]. But if a physician
who performs these actions, exercises due care, the public
prosecutor may decide not to prosecute. The measures re-
garding "~ due care’ are listed in article 10 of the Wet op de
lijkbezorging (,Law on the Disposal of the Dead”) [10].
They include the requirement that another independent co-
lleague be consulted, and that any request of the person
involved be laid down in writing. Moreover, the physician
must report to the Public Prosecutor through the municipal
coroner. Doing so, he must fill out a list of items of special
attention, in which information is asked concerning the his-
tory of the disease, the person’s request or its absence, the
colleague consulted and his findings, and the way in which
the patient’s life was terminated [11]. On the death certifica-
te he must not call it a natural death.

The physician who has observed all this, is considered to
have acted in force majeure. Article 40 of the Penal Code
says that a person who commits a crime out of force maje-
ure need not to be prosecuted. The possibility to appeal to
the defence of force majeure in the case of euthanasia was
first offered in a decree given by the Supreme Court of the
Netherlands in 1984 [12]. The situation of force majeure in
which the physician finds himself is supposed to be a neces-
sity, i.e. a conflict of duties. On the one hand he is confron-
ted with the value of protecting human life, on the other
hand with the value of respecting the wish for a dignified
death and shortening unbearable suffering [13]. Force maje-
ure in the sense of a crisis is considered a reason for justifi-
cation. Should an appeal to the defence of necessity be suc-
cessful, the perpetrator is considered not to have done anyt-
hing against the law. Trying cases of euthanasia, the Dutch
judges followed the jurisprudence that had been developed
by the Supreme Court [14].

Many people will wonder: why choose for such compli-
cated legal regulations? Would not both general penalizati-
on and direct legalization of active termination of life have
been much simpler and clearer solutions?

In view of the balance in the Second Chamber, general
penalization was not a practicable proposition. The cabinet
then consisted of Christian-democrats (the Christen-De-
mocratisch AppUl, shortened CDA) and the Socialists (the
Partij van de Arbeid, PvdA). Before the formation of the ca-
binet, the latter supported the aforementioned bill introdu-
ced by D66, a left-wing liberal party, whereas part of the
Christian-democrats flatly rejects active termination of life
in any form whatsoever.

Furthermore, Vincent van der Burg, the spokesman for
CDA in the matter of euthanasia, pointed out that accentu-
ating the existing ban on active termination of life by the
physician would be useless, since within the present juris-
prudence it could, in practically all cases, be circumvented
with an appeal to a defence of necessity. The 1984 decree of
the Supreme Court, on which this jurisprudence is based,
would have to be taken for granted by the Minister of Justi-
ce and the Second Chamber [15]. The only thing opponents
of euthanasia can still do at present is attempt to adjust and
restrict the jurisprudence by means of additional rules, nota-
bly a strict formulation of the required due care.

Further developments in the area of active termination
of life without request

During the eighties and the early nineties this jurispru-
dence was only applied in situations in which the patient
was suffering from a deadly and incurable disease and his
death could be expected within a relatively short period of
time. It was only in February 1992 that it was extended to
active termination of life without express request, when the
case was dismissed against a neurologist who had termina-
ted the life of a protractedly comatose 71-year-old man wit-

hout his request [16]. Consequently it came as a complete
surprise that in its November 1991 proposal for the regulati-
on of euthanasia the third Lubbers-government opted also
to exempt from prosecution the active termination of the
life of terminally ill patients without any request on their
part under certain circumstances. That was exactly what the
opposition had not asked for. It generally supported the
D66 bill, which only intended the legalization of euthanasia
and assisted suicide, that is the termination of life on requ-
est. It is uncertain why in this respect the third Lubbers-go-
vernment wanted to go a step further than the opposition.
The reason that was given was, that according to the van der
Maas inquiry mentioned above in approximately 1.000 cases
annually active termination of life without request was ta-
king place. According to Justice Minister Hirsch Ba-
llin’s answer to questions in the Second Chamber, this num-
ber necessitated legal regulations [17].

Probably the cabinet here gave in to a certain social pres-
sure. The ,Commissie Aanvaardbaarheid Levensbee#indi-
gend Handelen” (Commission on Acceptability of Life-ter-
minating Action) of the ,Koninklijke Nederlandse Maat-
schappij tot Bevordering der Geneeskunst” (the Royal
Dutch Society for the Advancement of Medicine) had advo-
cated the active termination of the life of ,defective” neona-
tes in case medical treatment would no longer be effective
[18]. According to a report of the ,Nederlandse Vereniging
voor Kindergeneeskunde” (the Dutch Society for Paedia-
trics), a part of the Dutch paediatricians is prepared to do
this [19]. The KNMG-commission mentioned above has
also suggested that active termination of the life of protrac-
tedly comatose patients may be deemed permissible under
certain circumstances [20]. According to Van der Maas’
inquiry, 30% of the general practitioners in the Netherlands,
25% of the specialists and 10% of the doctors in nursing ho-
mes have at one time or another terminated a patient’s life
without his request [21]. 86% of these cases involve patients
that would have from a few hours up to a week to live. The
termination of the life of patients who have months or years
ahead of them, such as neonates with physical defects, men-
tally handicapped or demented patients, or patients in a per-
manent coma is exceptional, although it does occur [22].

Breakthrough with regard to medical assistance in suicide

There have been rapid developments not only with re-
gard to the active termination of life without request, but
also in the area of medically assisted suicide. In 1993 the
Commission on Acceptability of Life-terminating Action of
the Royal Dutch Society for the Advancement of Medicine
published a report, in which active termination of life in the
form of assistance in the suicide of patients suffering from
a mental disorder was deemed legitimate under certain con-
ditions, even if there was no somatic disease or imminence
of death. Since in the case of mental disorders the free exer-
cise of the will may be impeded, these patients’ request for
the termination of their life should be taken seriously in spi-
te of their limited competence:

»,The commission is of the opinion that, when there is no
longer any perspective for treatment, the patient is suffering
seriously and inevitably, and the patient expressly and repe-
atedly requests his or her death, applying the strictest require-
ments of competence is cruel. This means that although a pa-
tient’s competence is important, there may be a legitimate re-
ason to comply with the request for assistance in the suicide
of patients who do not meet the strictest criterion.” [23]

The breakthrough in the jurisprudence in this area was
caused by a psychiatrist from Haarlem, Dr Chabot, who had
given a fifty-year-old woman a lethal dose of drugs at her
own request. Within a few years she had lost her two sons,
one through suicide and the other as a result of a malignant
tumour, and her marriage had ended in divorce. For these
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reasons she did not want to live on and attempted to com-
mit suicide, but failed. She rejected all help. The only thing
she wanted was to die. Should the psychiatrist not be wi-
lling to assist her, she would herself seek ways to end her
life [24].

On April 21, 1993, Chabot was found guilty of deliberate
assisted suicide by the District Court at Assen. However, this
verdict was quashed by the Court at Leeuwarden. Ultimately
the case was brought before the Supreme Court of the Ne-
therlands, which passed sentence on June 21 [25]. The plea
of force majeure, which Chabot had made in defence of his
actions, was disallowed by the Supreme Court in this speci-
fic case, because he had failed to consult an independent co-
lleague. He was deemed punishable exclusively for this re-
ason. Because of the exceptional circumstances, however,
no sanctions were imposed. Calling in another expert was
considered essential by the Supreme Court for two reasons.
In the first place, this was not a somatic but a mental pa-
tient, so that it must be made absolutely certain that he or
she is capable of a well-considered and voluntary decision
process. This requires a colleague’s own and independent
examination. Furthermore he must form an opinion regar-
ding the severity of the suffering and its hopelessness. Sho-
uld a real alternative to relieve the patient’s suffering have
been rejected by him or her in full freedom, there can in
principle be no question of hopelessness, according to the
Supreme Court.

What is important in this ruling is that the Supreme Co-
urt does not - setting aside this particular case - rule out an
appeal to force majeure in itself, not even when assisted su-
icide of a patient is concerned who is not suffering from
a somatic disease or is in the terminal phase. This may justly
be called an ,epoch-making judgement”, especially when it
is remembered that the former Minister of Justice, Hirsch
Ballin, on the basis of his interpretation of an earlier judge-
ment by the Supreme Court (May 3, 1988), asserted that eut-
hanasia or assisted suicide could only lead to acquittal if
they happened in the dying or terminal phase [26].

It is also remarkable that the Supreme Court does not
consider patients with a mental disorder incompetent from
the very start. For in the case in question it is taken for gran-
ted that their choice for death is based on the free exercise
of their will.

Critical analysis of the application of the clause
of force majeure

One of the central points of the Dutch regulation of eut-
hanasia has to do with its basic assumption, namely that the
physician, if he has complied with a number of requiremen-
ts of carefulness, is considered to have terminated the pa-
tient’s life in a necessity. As we have seen, it is then taken for
granted that the physician has not done anything against the
law: ,criminal law then recognizes that in violating the
norm the perpetrator has served a higher juridical good.”
[27] A classical example is the optician who helps a person
with broken glasses after shopclosing. He also faces a con-
flict of duties. On the one hand he must comply with the
Law governing the hours of trading, on the other hand it is
his duty to be of assistance to his client. In fairness this lat-
ter duty is recognized by everybody to be of greater weight
than the duty to obey the criminal code.

However, one should bear in mind that this example
does not concern a fundamental good. The idea that putting
an end to suffering can be a higher interest of justice than
the life of a human being is only tenable if it is accepted that
active termination of life in the form of euthanasia and assis-
ted suicide is in itself a physical (ontic or premoral) evil,
which may possibly be justified by a proportionately higher
purpose. The basis for the appeal to emergency is the view
that the lesser evil may be perpetrated in order to avoid
a greater evil. In this case, however, the ,lesser” evil is intrin-

sic evil, because the life of a human being is a fundamental
good in itself and may therefore not be sacrificed as a means
to an end [28].

It is a legal question whether the duties that are suppo-
sed to conflict here, are correctly formulated. The duty to
preserve life is set against the duty to relieve suffering.
According to Strijards, the duty to preserve life should pri-
marily be set against a ,duty to kill™

,Defining the duty that conflicts with the duty to preser-
ve life, it [the Supreme Court, WE] speaks of a duty to ,relie-
ve.” But that duty is not the contrasting duty which causes
the acute conflict from which the perpetrator cannot free
himself but by breaking the law. That duty can only be defi-
ned in one way: it is a duty to kill.” [29]

Does the rejection of euthanasia mean that the patient is
left to his suffering? Nowadays the means of alleviating pain
are so varied that pain can always be effectively suppressed.
They range from combinations of various palliatives to the
interruption of pain pathways in the nervous system. Physi-
cians should be well aware of the existing possibilities. Fur-
thermore, the authorities should see to it that even the more
advanced methods of alleviating pain are made available to
everybody.

Alleviating pain through morphinomimetics and the
administering of sedatives in case of asphyxiation may lead
to the precipitation of the process of dying. This risk is
acceptable, however, as long as the dosage is geared to the
treatment of the symptoms and not to the termination of life.
Here death is not the goal of the action, nor is it the means
by which the goal, taking away the suffering, is achieved.
That means that the life of the patient involved is not sacrifi-
ced as a mere means to the goal. Here death is only an indi-
rect effect, i.e. an effect that is not willed as a means or an
end, but is merely accepted as a side effect. As is the case in
side effects of drugs in general, this can be defended on the
basis of the principle of the action with double effect [30].

There always remains a degree of suffering that cannot be
combatted with strictly medical means. A patient suffering
from an incurable disease will often be fearful and depressive
in the face of approaching death. Here loving care in a hospi-
ce can bring relief. It will usually not be possible to take away
the suffering of people who ask for assisted suicide because
of mental problems through purely medical means.

This takes us back to the case of Chabot, who provided
a patient, at her repeated request, with the means to take her
own life. Was this really a necessity, a conflict between the
duty to preserve life and the duty to find a solution for her
problems? The fact that the woman could not cope with her
sorrow, however understandable, and did not wish to be hel-
ped in the normal way, does not create any duty for the psy-
chiatrist to comply with her request. Things should not be
turned around. Here the woman in question has the duty to
find a way through life with her sorrow in one way or anot-
her with the help offered, however difficult that may be.

It is understandable that some people are of the opinion
that her situation was hopeless because there were no real
possibilities of psychiatric treatment. In its judgement of
June 21, 1994 in the case of Chabot, the Supreme Court sta-
tes ,that in principle there can be no such hopelessness if
a real alternative to relieve that suffering has been rejected
by the person involved in full freedom” [31].

This seems to be a strict starting-point, but the addition
of ,in principle” and ,real” appears to allow a certain latitu-
de in its interpretation. The question is to what extent the
judgement whether suffering is hopeless and whether anot-
her alternative treatment is imaginable, can be based on pu-
rely objective criteria. Especially with mental patients this is
a problem which should not be underestimated. Within psy-
chiatry the various schools with their own view of the gene-
sis of mental disorders and their own methods of treatment,
still play an important role. Furthermore, diagnostics and
prognosis in psychiatry are frequently based on less directly
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verifiable parameters than in somatic medicine.

Even apart from the objections against the appeal to the
defence of necessity in itself, which have been outlined,
a specifically legal contradiction must also be noted. Legally
speaking, every offence, including euthanasia, may in princi-
ple come under article 40 of the Criminal Code concerning
force majeure. However, an appeal to force majeure is me-
ant for individual cases. In the Dutch regulation of eutha-
nasia the appeal to force majeure with regard to the physi-
cian who carries out active termination of life, is generali-
sed, which goes against the intention of article 40.

If the judgements of the Supreme Court in this area were
accepted as facts, would it not also be accepted that the Su-
preme Court can hamper the legislative task of the Second
Chamber with its judgement? The legislature must not be
put in a position where it has no options left simply because
of a verdict by the Supreme Court, certainly not when that
is based on ethically invalid grounds. Accepting this would
actually mean no less than that the legislature might be for-
ced into incorrect legislation.

The regulation of euthanasia and the possibility
to control the practice of euthanasia

Whether this regulation of euthanasia really makes the
practice controllable is another question. Can it effectively
restrict active termination of life by a physician? The formal
ban remains upheld, but at the same time a way is shown in
the Law on the Disposal of the Dead to evade prosecution in
virtually all cases. Even if euthanasia, assisted suicide and
active termination of life without request have not been
officially legalised, there is certainly indirect legalisation.

Some people may appreciate that formal punishability
has been upheld, in practice that is a farce. The physician
who has performed these actions must turn himself in. Ho-
wever, suppose that not all due carefulness has been exerci-
sed as required in article 10 of the Law on the Disposal of
the Dead. Will the physician then be able to resist the tem-
ptation simply to state on the death certificate that the pa-
tient died of natural causes? A survey by Van der Wal, public
health inspector in the province of Noord-Holland, and co-
llaborators has shown that three quarters of the physicians
do not report active termination of life [32]. The conclusion
is that ,few of the possible shortcomings in the practice of
euthanasia and assisted suicide find their way to the courts”
[33]. From an analysis of the reports by physicians in No-
ord-Holland it appears that since 1984 no actions were bro-
ught anymore.

»,The reason why no action is ever brought (anymore) is
undoubtedly primarily because physicians, when informed
of the due care to be taken, only report those cases where
they can be virtually certain that they will not be prosecuted
... And if physicians do report, they tend to present the case
in such a way that it fits better within the requirements of
due care” [34].

During the discussion on the report of the Duch Society
for Paediatrics mentioned above, according to newspaper
reports some paediatricians called on their colleagues not to
report active termination of the life of neonates [35]. Apart
from that, it is a universal legal rule that the perpetrator of
a crime is not obliged to turn himself in.

An additional objection is that the reporting procedure is
not clear on a number of points [36].

Finally there is the burning issue: if the regulation of eut-
hanasia of the third Lubbers government were really meant
to restrict the practice of euthanasia, why then was there
also made room for active termination of life without requ-
est, something the opposition expressly did not ask for? It is
frequently observed that legislation cannot but follow the
developments in society. This is partly true. The develop-
ment of in-vitro-fertilization and experiments with embry-

os make new legislation in this area necessary. But is libera-
lization of the law concerning the decision on the lives of
human beings also required simply because physicians bre-
ak this law anyway: ,Because it happens anyway, it is better
to have supervision over it”, was said in an interview with
Van Berkestijn, the secretary-general of the Koninklijke Ne-
derlandsche Maatschappij tot bevordering der Geneeskunst
[37]. However, mass breaking of legal rules is no reason to
liberalize the law. Some time ago the French government
introduced a penalty point system for drivers who break
traffic rules. Likewise the fact that large numbers of physi-
cians disobey the ban on active termination of life is in itself
no reason not to prosecute.

The developments in the Netherlands in the eighties are
a warning that liberalizing the law in this area does not
make the practice more controllable. In the early eighties
the discussion was about legalizing euthanasia, active termi-
nation of life at the request of the patient who was diagno-
sed with an incurable disease and whose death was to be
expected within the foreseeable future. By the end of the
eighties the discussion started about the active termination
of the lives of patients without their request. In 1994, accor-
ding to a judgement of the Supreme Court, medical assistan-
ce in the selfwilled death in the case of non-somatic suffe-
ring outside the terminal stage or the dying phase may quali-
fy for indemnity by means of an appeal to the defence of ne-
cessity. Even though originally there were lots of restricti-
ons and even now people may claim to act with due care,
once the principle that human life is a fundamental good is
abandoned, one finds oneself on a slippery slope.

Conclusion

The intention to save as much as can be saved is in itself
good. One can e.g. imagine Christian Members of Parlia-
ment voting for a law on divorce in the hope of preventing
the passing of another law on divorce that is even further
from Christian conjugal ethics. When they are in a minority,
this may be meaningful and effective evidence of their mo-
ral views regarding marriage and thus a relative contributi-
on to the common good. Whether this argument also
applies when a fundamental good such as human life is at
stake, is quite another matter.

Saving as much as can be saved may be a good intention,
but the means used (moral theology uses the word ,object”
as a technical term) must also be morally acceptable in itself
and proportionate to the end. This cannot be said of the
Dutch regulation of euthanasia. The construction according
to which active termination of life by the physician would
in certain cases be based on force majeure lacks any real fo-
undation. Although the formal ban is upheld, nothing is ,sa-
ved”. The former cabinet’s choice for the regulation of eut-
hanasia must be characterized as a missed chance to bear
political witness, so necessary in our society, to the respect
for the essential value of the life of the human being as the
indispensible basis for truly humane health-care.
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Summary

Most of arguments that favor abortion of fetuses who
have been diagnosed prenatally to have genetic or chromo-
some disorders are irrational and devalue the life of a child
with a developmental disability such as Down syndrome. It
should be emphasized that the value of a person with Down
syndrome is intrinsically routed in his/her very humanity
and in his/her uniqueness as a human being. There is a need
to return to the fundamentals of existence which include
the unselfish concern for human dignity, the reference for
life, and the respect of the sanctity of life.
Key words: Down syndrome, prenatal diagnosis, abortion,
pros and cons arguments

Introduction

Although some prenatal genetic counseling has been ava-
ilable since the early part of this century, new emerging
techniques developed during the past few decades inclu-
ding amniocentesis, chorionic villus sampling, fetoscopy,
and ultrasound examinations have revolutionized prenatal
diagnosis of genetic and chromosome disorders. Since the
introduction of these procedures gentic counselors have
been able to provide more accurate information to many
prospective parents regarding the outcome of the pregnan-
cy. Instead of discussing general probabilities of risk, the ge-
netic counselor now often can tell parents whether the fe-
tus does or does not have a specific genetic disease or
a chromosome disorder.

The advances in prenatal diagnosis may have significant
legal implications insofar as a physician may be liable for ne-
gligent genetic counseling or failure to test for specific gene-
tic disorders. For example, the parents of an affected child
may allege that the physician failed to inform them that they
were at an increased risk of having a child with a genetic or
chromosome disorder and that specific tests were available
that could have detected the disorder. Some parents have
sued physicians who had neglected to perform a specific
prenatal examination or incorrectly inerpreted the results of
such a test that deprived the parents of the opportunity to
prevent the birth of an affected child. During the past deca-
de numerous court cases have been publicized in the United
States of America in which parents have been successful in
suing physicians because of negligent genetic counseling re-
sulting in ,wrongful birth” of an affected child.

Arguments for aborting fetuses with Down syndrome

Proponents of prenatal diagnosis and subsequent selective
abortion if an affected fetus has been identified point out that:

1. It benefits the individual woman and her family.

2. It benefits also society since such procedures have an
eugenic effect in eliminating defective genes from gene
pool.

3. It recudes the financial burden to society.

4. It is preventive medicine.

5. It increases the quality of life for the family.

6. The fetus has a right to be born healthy.

During the past few decades when prevention of mental
retardation was emphasized and when amniocentesis and

other procedures became available, many professionals felt
that ,therapeutic”) abortions of identified affected fetuses
could prevent genetic disorders such as Down syndrome.
Stein and coworkers suggested that ,almost total prevention
of Down syndrome could be achieved by screening all preg-
nant women using amniocentesis and selective abortion”
[1]. These authors indicated that ,the ideology of public he-
alth endorses total prevention as a desirable objective; for
a condition with a rising prevalence like Down syndrome
this objective is better achieved sooner then later.” In the
attempt to convince the scientific community of ,the enor-
mous benefits of such prevention efforts”, the authors main-
tained that ,a screening programme must offer termination
to all those in whom the chromosome anomaly is detected.”
They also mentioned that ,the cost of screening mothers
over 30 years of age is certainly less than that of caring for
cases of Down syndrome” and that ,the lifelong care of seve-
rely retarded persons is so burdensome in almost every hu-
man dimension that no preventive programme is likely to
outweigh the burden.” Stein et al. also stated , it is clear that
many parents especially those in high risk categories, for
instance mothers over 40 years and older, would choose to
abort a mongoloid child rather than let it come to term” [1].

Other professionals approached the prevention of the
birth of a child with Down syndrome from a purely econo-
mic viewpoint using a cost-benefit analysis. Conley claimed
that there is a ,loss of output” either because of persons
with Down syndrome are unemployable or they die prema-
turely [2]. Moreover, this author indicated that an excess of
educational and residential care expenses would make pre-
natal identification of a child with Down syndrome and sub-
sequent abortion economically ,attractive.” He estimated
the social cost of Down syndrome to be about
3,621,000,000 USD, whereas the prevention of Down syn-
drome including amniocentesis, chromosome analysis, co-
unseling, and abortion amounted only to 33,000,000 USD.
According to this author such costbenefit analysis shows
that society saves money if ~-down syndrome fetuses would
be selectively aborted [2].

Fletcher advocates screening, ,compulsory if necessary,”
to locate as many defects as possible [3]. He defends scre-
ening as ,no more an invasion of privacy than contact tra-
cing in the treatment of venereal disease.” His position is
that a fetus with a severe defect has a lesser moral claim on
the mother than a normal child because he is less likely to
Jrespond to the promise of becoming a person in the com-
munity of persons” [3].

McCormick asks, where should one draw the line to de-
termine humanity ? [4] He argues that potentiality for hu-
man relationships is the requirement that must be met. He
asserts that ,life is not a value to be preserved in and for
itself ... it is a value to be preserved precisely for other valu-
es” [4].

Because current advances in medical treatment have allo-
wed more genetically diseased persons to survive and repro-
duce, some professionals are afraid that this trend would
allow the number of ,bad genes” in our society to increase
causing a ,gene pool crisis” [4]. According to this author,
one method of reversing this trend and saving or even
improving future generations is to selectively abort affected
fetuses [4]. Yet, it has been estimated that the actual change
in the gene pool’s composition due to selective abortion is
very small.

Arguments against aborting fetuses with Down syndrome
Although many of the prenatal diagnostic procedures

have significantly contributed to the advances in human ge-
netics and many of them have been hailed as major break-

*)’therapeutic” is a misnomer since there is no therapy involved in
abortion
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throughs, it has been questioned whether identification and
subsequent abortion of a genetically defective fetus indeed
constitute a ,real progress” (Prof. Jérome Lejeune, personal
communications). Of course, prenatal diagnosis has many
potential beneficial uses, in particular if therapy for the
afflicted fetus is available and/or if parents can be counseled
in regard to future reproductive risks. These justifiable uses,
however, should not be overshadowed by allowing them to
become strictly an exercise of selective abortion.

Whereas proponents of prenatal diagnosis and terminati-
on of pregnancy emphasize that each child should have
a right to be born ,healthy”, some parents consider amni-
ocentesis and chorionic villus sampling a waste of efforts
since they would not opt to abort anyhow. For example, Ke-
iler Paul who gave birth to a child with Down syndrome
expressed her views as follows: ,On the one hand we wan-
ted and planned this child and didn’t think we had the right
to be choosy as to say we will keep it only if it’s up to specs”
[5]. Keiler Paul continued ,we really never know what
we're getting when we elect to create another individual.
And why assume that a child with a handicap will be a nega-
tive experience? For all the joy and richness they have bro-
ught into our lives, I am grateful to have all our children
with all their weaknesses and strengths” [5].

When Pearl S. Buck reflected on the meaning of her retar-
ded child, she said ,could it have been possible for me to
have had foreknowledge of her thwarted life, would I have
wanted an abortion? With full knowledge of anguish and
despair, the answer is no, I would not. Even in full knowled-
ge I would have chosen life and this is for two reasons: first,
I fear the power of choice over life or death that at human
hands. I see no human being whom I could ever trust with
such power. Human wisdom, human integrity are not great
enough. Secondly, my child’s life has not been meaningless.
She has indeed brought comfort and practical help to many
people who are parents of retarded children or are themsel-
ves handicapped. True, she has done it through me, yet wit-
hout her I would not have had the means of learning how to
accept the inevitable sorrow and how to make that accep-
tance useful to others” [6]. Pearl S. Buck continues ,in this
world, where cruelty prevails in so many aspects of our li-
ves, I would not add the weight of choice to kill rather than
to let live. A retarded child, a handicapped person, brings
his own gift to life, even to the life of normal human beings.
That gift is comprehended in the lessons of patience, under-
standing, and mercy, lessons which we all need to relive and
to practice with one another, whatever we are. For this gift
bestowed upon me by a helpless child, I give my thanks” [6].

According to Pearl S. Buck’s philosophy, the current prac-
tice of prenatal diagnosis and selective abortion are threate-
ning basic human rights. The assumption that the child with
Down syndrome will be significantly retarded or that
he/she will never enjoy the delights of physical or intellectu-
al achievements as normal persons do is not a valid reason
to recommend pregnancy termination if the fetus has been
found to have Down syndrome.

Although many geneticists consider Down syndrome to
be a clear-cut case calling for abortion, many parents feel to
determine that a fetus with Down syndrome should be abor-
ted is to make a social judgement about the place of retar-
ded individuals in society. It is possible to judge disability or
deviation from the norm medically, but to determine that
this deviation constitutes a significant handicap is to make
a social judgement.

It has been argued that it is more just and causes less suf-
fering to the fetus to abort it rather than allowing it to suffer
pain and illness [7]. This argument must be considered inva-
lid because of its inherent paternalism and because of its
incorrect assumptions relative to Down syndrome. Also the
argument that it is unjust to society to allow more defective
children to be born is especially vulnerable to the charge of
intolerance. Moreover, some other professionals indicate

that since approximately 70 to 80 percent of fetuses with
Down syndrome are spontaneously miscarried, why not
help Mother Nature and get rid of the remaining fetuses
with this chromosome disorder. Such thinking does not
take into consideration the significant difference of a misca-
rriage and the active removal of the fetus from the uterus.

Many geneticists stress the fact that most of the prenatal
diagnoses will reveal a normal fetus and hence serve to reas-
sure anxious couples. This reassurance rationale can be tes-
ted by asking whether any woman could have amniocente-
sis if she had no intention of having an abortion in the event
of an abnormality or just to make sure that the fetus she ca-
rries is normal. Considering the limited resources in many
parts of the country, the answer to both questions frequen-
tly will be in the negative [8].

Similarly, the argument that prenatal diagnosis saves lives
by preventing abortions also depends on the acceptance of
selective abortion. The interest here is not in saving lives of
all fetuses by preventing all abortions but only in saving the
lives of normal fetuses by preventing them from being abor-
ted. Thus, the entire line of reasoning depends on the accep-
tance of abortion of defective fetuses.

For some people the justification for selective abortion
rests upon hypothetical judgements as to the life of and the
value of that life to the potential infant. Many parents see
human life as precious and reject the assumption of
a life’s lack of worth and value as a justification for its termi-
nation. Other parents feel that an IQ score is a demeaning
measure of human potential and that the assumption of
mental retardation in the infant with Down syndrome is no
justification for aborting that fetus.

Concerning cost-benefit studies which often indicate
that society would save money if fetuses with Down syndro-
me would be selectively aborted, it should be noted that the-
se studies usually focus on the cost of the test versus the
cost of the care of a handicapped individual. The cost of the
screening test (alphafetoprotein testing), confirmatory tests
(amniocentesis and chromosome analysis), genetic counse-
ling, and termination of pregnancy are usually underestima-
ted and the cost of the education and long-term care (insti-
tutionalization) are often exaggerated [2]. It is of note that
today the majority of individuals with Down syndrome will
never be institutionalized, that they can become productive
citizens, and often will be taxpayers instead of becoming
a burden to society.

When a condition is considered to be eligible for prena-
tal diagnosis it may imply an eugenic notion that persons
who are affected are undesirable or unfit. Simply offering
prenatal diagnosis for certain conditions such as for the
identification of chromosomally abnormal fetuses and not
for others may suggest that it is ethically acceptable to per-
form such tests and to terminate a pregnancy if an abnorma-
lity is found. Actually, there is no evidence that society wo-
uld significanctly improve if the incidence of children born
with this chromosome disorder would be reduced through
the technique of prenatal diagnosis and abortion.

Concern has also been expressed by parents that prena-
tal diagnosis of a chromosome disorder such as Down syn-
drome may affect attitudes toward living children with this
condition. Moreover, public support for programs to wipe
out or significantly diminish the occurrence of a particular
condition may undermine support for treatment of persons
already born with this condition. Also, public awareness of
reducing the incidence of abnormal births may unintenti-
onally bring pressure to bear on the women who carry such
pregnancy to term.

References

[1] Stein, Z., Susser, M., Guterman, A.V.: Screening programme for preven-
tion of Down’s syndrome. The Lancet,i, 1973, p. 305-310.

[2] Conley, R.W.: Down syndrome: Economic burdens and benefits of
prevention. In: Dellarco, V.L., Voytek, P.E., Hollaender, A. (Eds.) Aneuploidy:

10

ME&B 2 (1) 1995



Etiology and Mechanisms. New York, Plenum Press, 1985, pp. 35-73.

[3] Fletcher, J.: Ethics and euthanasia. American Journal of Nursing, 73,
1973, p. 670-675.

[4] McCormick, T.R.: (1974). Ethical issues in amniocenatesis and aborti-
on. Texas Reports on Biology and Medicine, 32, 1974, p. 299-309.

[5] Keiler, P.C.: Real life thoughts on amniocentesis. Down Syndrome
News, 11,1987, p. 51.

[6] Buck, P.S.: The child who never grew. New York, John Day, 1973.

[7]1 Neel, J.V.: Prenatal diagnosis and therapeutic abortion. Perspectives in
Biology and Medicine, 11, 1967, p. 129-135.

[8] Sustrovd, M.: Lekdr a rodicia zdravotne postihnutych deti. Efeta 2,
1992, p. 4.

S. M. Pueschel and M. Sustrovi: Prenatilna diagnostika
plodov s genetickymi alebo chromozomilnymi poruchami:
Argumenty pre a proti umelému potratu. ME&B, 1(2)1995,
s. 9 - 11. Argumenty, ktoré podporuji umely potrat plodov
s prenatalne diagnostikovanym genetickym alebo chromo-
zomalnym postihnutim, su vicSinou iracionalne a popieraji
hodnotu Zivota dietata s vyvojovym postihnutim, akym je na-
priklad Downov syndrém. Treba zdoraznit, Ze hodnota oso-
by s Downovym syndromom je podstatne zaloZend na jej hu-
manite (prislusnosti k 'udskému rodu) a jej neopakovatel-
nej jedinecnosti [udského jedinca. Pri posudeni tychto ota-
zok je potrebny ndvrat k samotnym zikladom ludskej exis-
tencie, ktoré zahflaju nesebecku ochranu ludskej dostoj-
nosti, rozhodnutie sa pre Zivot a reSpektovanie posvitnosti
Tudského Zivota.

Address for correspondence:

Prof. S. M. Pueschel M.D., Ph.D., M.P.H.

Child Development Center, Department of Pediatrics,
Rhode Island Hopital,

Brown University School of Medicine

Providence, Rhode Island, USA

POKUSY NA ZVIRATECH Z HLEDISKA FILOSOFIE A ETIKY
P. Munzar

Farmakologicky ustav Lékarské fakulty Masarykovy
univerzity, Jostova 10, Brno, Ceska republika,
Vedouci dstavu: Prof. MUDr. A. Sulcovi, CSc.

Abstrakt

Jsou diskutovany postoje jednotlivych filosoficko-etic-
kych systémi k pokustim na zvifatech. Vétsina antickych my-
slitelti povaZovala zvifata za pouhé véci. Stredovéka kiestan-
ska filosofie soudila, Ze zvifata nemaji sama v sob€é smysl
a jsou zde pro clovéka. Rationalista Descartes se domnival, Ze
zvifata jsou jen mechanické stroje neschopné vnimat bolest.
V 19.stoleti byly formulovany dvé vyznamné teorie - utilita-
rismus (utrpeni zvifat povaZuje za véc zlou, a proto schvaluje
jen ty pokusy, ve kterych dobro ziskané pokusem previzi
nad zlem) a deontologie (utrpeni zvirat je dle této teorie ne-
ospravedlnitelné, a proto je nutné utrpeni pfi pokusech mi-
nimalizovat). Existuje i mnoho filosofickych systému, které
vystupuji zdsadné€ proti pokusiim na zvifatech - sentimental-
ni romantismus 19.stoleti, novopohanské sméry (s nedivé-
rou ve védu), filosofie Indie (s virou, Ze zvifata i lidé maji ne-
smrtelnou dusi) a liberalni zipadni filosofie (s presvédcenim,
Ze lidé se 1isi od zvifat jen rozvojem mozku).

Klicovi slova: pokusy na zviratech, filosofie, etika, historie

V posledni dobé se na mnoha rGiznych trovnich vedou
vasnivé a prudké diskuse o opriavnénosti pokusti na zvira-
tech. Jejich odpurci barvité 1i¢i nesmirné utrpeni pst nebo
opic pfi nékterych opravdu nelidskych experimentech
a snazi se ziskat vefejné minéni na svou stranu. Ani obhdjci
pokust neleni a jmenuji celou fadu nepostradatelnych 1€k,
které bychom dnes bez pokust na zvifatech znali asi jen téz-
ko. Obé strany puisobi predevsim na lidské emoce, rozum

stoji Casto stranou. NaSe pocity a naSe vnitfni intuice jsou
v8ak, aniZ si to uvédomujeme, utvareny do zna¢né miry raz-
nymi etickymi a filosofickymi systémy, které tu byly uz pred
nami. Chceme-li pfistoupit k problému odpovédné, nezby-
va ndm nezZ se témito systémy a jejich pristupem k problému
zabyvat /2/.

Antika

Pokusy na zvifatech se provadély uz ve starovéku - prvni-
mi lékafiktefi se této Cinnosti vénovali, byli zfejmé Herophi-
lus a Erisistratus, ktefi Zili v Alexandrii ve tfetim stoleti pfed
Kristem /5/. Anticti védci vSak nevidéli ve své vétSin€ v po-
kusech nic nemorilniho (neuvédomovali si rozdil mezi véci
a zvifetem),a tak ndm jejich doba nepfinesla zidny ucelenéj-
$i pohled na tento problém.

Stfedoveka kiestanska filosofie

Zarazeni zvifat do nasi hierarchie hodnot se vénovali azZ
velci myslitelé stfedovéku, pfedevsim Toma$ Akvinsky. Po-
hled stfedovékych filosoft vychazel ze stanoviska Bible. Prv-
ni prikaz, ktery dostali lidé po svém stvoreni, znél: ,PlozZte
a mnoZte se a naplite zemi. Podmarite ji a panujte nad moft-
skymi rybami, nad nebeskym ptactvem, nade v$im, co se na
zemi hybe.” /6/ Z tohoto pfikazu i z jinych mist v Bibli vyply-
vaji dvé véci: 1.Cloveék je povinen ménit svét. 2.Vie Zivé je tu
pro clovéka. Zvifata tedy nemaji sama v sobé smysl, ale jsou
zde pro Clovéka /11/. Jsou zde proto, aby s jejich pomoci
Clovék svét ménil.Proto jsou i pokusy na zvifatech moralné
opodstatnéné,jejich cilem vSak musi byt zména Zivota k lep-
§imu - coZ napf. objev nového léku bezesporu je. Clovek je
na druhé€ strané za svét odpovédny, je odpovédny i za zvifa-
ta. Buh nesvéfil lidem zvifata proto, aby s nimi zachazeli kru-
té, ale proto, aby s nimi jednali jako dobfi pastytové, starajici
se o své stado /16/. Nutno ovsem podotknout, Ze se ve stie-
dovéku moc pokust se zvifaty nedélalo, lidé se tehdy véno-
vali duchovnéjSim problémutim, a tak méla diskuse o postave-
ni zvifat mnohdy jen akademicky charakter.

Racionalismus

Zménu prinesla az renesance, kdy doslo k bouflivému
rozmachu pfirodovédného badani. Zacalo se vice diskutovat
i o pokusech na zvifatech. Tuto diskusi nejvice ovlivnil René
Descartes (1596-1650), vaddi piedstavitel racionalistické fi-
losofie a slavny védec. Domnival se, Ze zvifata jsou,stejné
jako cely vesmir, jen mechanické stroje. Od hodin se lisi slo-
zitosti, ne vSak vnimanim bolesti /16/. ,KdyZ bije$ psa, fve,
nedomnivej se vSak, Ze citi bolest, nema Zidné védomi
a jeho nirek je tedy Cisté mechanicky reflex,” napsal. Védél,
Ze zvifata nemohou hresit, a myslel si, Ze je proto dobrotivy
a spravedlivy Buh neobdatil schopnosti vnimat bolest. Clo-
vék se podle Descarta liSi od zvifete zdsadné tim, Ze ma na-
vic rozmér spiritudlni, Ze ma nesmrtelnou dusi /9/.

Descartiv ndzor na zvifata ovlivnil vyrazné jeho soucasni-
ky i nasledovniky a vedl k celé fadé vyznamnych objevu, kte-
ré podstatnym zptisobem zménily nase chapani ¢lovéka i pfi-
rody. Postupné se vSak dospélo rovné€z k zjiSténi, Ze také zvi-
fata trpi - a to ne jenom fyzicky, ale i psychicky. Proto se sta-
ly Descartovy nazory pro dalsi generace védci nepfijatelné.

Zacatkem 19. stoleti se zrodily dva dalsi etické systémy, stu-
dujici opravnénost pokusi na zviratech, kter€ si uchovaly svijj
vyznam aZz do soucasnosti - utilitarismus a deontologie /2/.

Utilitarismus

Utilitaristické teorie poprvé jasné formuloval Jeremy
Bentham (1748-1832), ktery jiz védél, Ze zvite trpi, a utrpe-
ni povazoval za véc zlou /1/. ZI€ by vSak také bylo nechat tr-
pét clovéka jeho nemocemi a neusilovat o objevy novych 1é-
¢ebnych postupt. Pokud vsak proviadime pokus na zvifeti,
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musime si uvédomovat, Ze jde o véc zlou, protoZe zplisobuje
utrpeni. Pfed provedenim kazdého pokusu je tfeba zvazo-
vat, zda dobro ziskané pokusem prevazi zlo, zptisobené utr-
penim zvifete. Pokud je cilem védce objevit novy 1€k a dom-
niva-li se, Ze je zde redlna nadéje, Ze pokus na zvifeti tomuto
objevu napomuze, pak je pokus ospravedlnitelny. Pokud je
vsak ucelem védecké prace jen vlastni kari€éra nebo néjaky
hmotny zisk, pak je védcovo pocinini nemorilni /15/.Z to-
hoto hlediska jsou rovné€Z jen tézko obhajitelné pokusy, kte-
rymi se ovéfuje bezpecnost riznych novych Sampont nebo
kosmetickych vyrobku.

Deontologie

Deontologie je do jisté miry opakem utilitarismu. Podob-
né jako utilitarismus povazuje utrpeni zvifat za zlo - kazdé
zlo je vSak podle deontologli nemoralni a neospravedlnitel-
né. Nelze tedy omlouvat zlo zptisobené utrpenim vyslednym
dobrem, i kdyby je toto dobro mnohondsobné prevySovalo.
Deontologie oznacuje za svého zakladatele Immanuela Kan-
ta (1724-1804) , Kant sim v3ak nebyl viibec proti pokusim
na zvifatech, protoZe zvifata vaimal jako zcela odliSna od
¢lovéka a nepocital s nimi ve svych mravnich uvahach /17/.

Abychom se zla vyvarovali, musime podle deontologli mi-
nimalizovat utrpeni zvifat. Z téchto snah se zrodila cela fada
ré formulovali v r.1959 Russell a Burch /13/. Pravidlo se jme-
nuje 3R podle tfech anglickych slov,kterd zacinaji na r: Refi-
nement - tj. zjemnéni - zvifata musi mit zajiSténu dobrou
obzivu, adekvitni zachdzeni vyskolenymi pracovniky, adek-
vitni prostor, pokusy se provadéji pokud mozno v celkové
anestézii apod., aby bylo utrpeni minimalizovano. Reduction
- tj. zmenSeni - poctu zvifat, délky pokusu, pokus se nesmi
na stejném zvifeti znovu opakovat, a pod. Replacement - t,j.
nahrazeni - pokus na zvifeti se provadi jen tehdy, kdyZ ne-
zniame Zidnou alternativu, jinak dime pfednost alternativé -
napf. pokusu s izolovanym orgidnem nebo s izolovanymi
buiikami /4/. Tyto zasady byly v¢lenény i do zikont na
ochranu zvifat ve vétSiné civilizovanych zemich /3,19/.

Tomismus (jako nejvyznamnéjsi stfedovéky filosoficky
systém), racionalismus, utilitarismus a deontologie jsou vice
¢i méné antropocentrické systémy , a proto v urcité mife po-
kusy na zvifatech pfipoustéji. Pfijmeme-li jejich zasady -
tzn. budeme-li usilovat o zménu svéta k lepSimu u védomi
toho, Ze zvifata se od clovéka 1isi nejen kvantitativné (svymi
rozumovymi schopnostmi), ale i kvalitativn€ (nemaji nesmr-
telnou dusi), budeme-li d€lat se zviraty jen takové pokusy,
které sméfuji jednoznacné€ k dobru ¢lovéka, a budeme-li
pfitom usilovat o minimalizaci zvifeciho utrpeni, pak bude
naSe jedndni mravné - nemravné by naopak bylo, kdyby-
chom tyto pokusy viibec neprovadéli.

Filosofické a mySlenkové systémy, které pokusy se zviraty
zasadné odmitaji, jsou naopak vétSinou biocentrické - tzn.
vnimaji ¢lovéka jako soucist ptirody /7/. V Evropé€ ma z nich
nejdelsi tradici sentimentilni romantismus.

Sentimentilni romantismus

Jeho poditky sahaji aZz do stfedovéku a jsou spojeny
s frantiSkdnskym hnutim, plnym obdivu ke vSemu Zivému.
Toto hnuti vSak diky zakotvenosti v u¢eni cirkve vnima vZdy
zasadni rozdil mezi ¢lovékem a zvifetem a nelze je v Zadném
pfipadé€ oznacit jako biocentrické. Romantismus ve vlastnim
slova smyslu se zrodil az v 19. stoleti /18/. Boj milovniku zvi-
fat tehdy vedl ke vzniku prvnich zikond na ochranu zvifat
a zabranil realizaci fady sadistickych pokust /5/. Dnes se
fadi k tomoto sméru kromé starSich dam a vystiednich
umélca (napt. Brigitty Bardotové) predevsim aktivisté ruz-
nych ekologickych iniciativ. Je zvlastni, kolik ¢asu a penéz
obétuji tito milovnici zvifat péci o n€kolik osamélych psu,
a tisice osamélych starych lidi a nemajetnych rodin s mnoha
détmi kolem sebe nevidi.

Novopohanské sméry

V dnesni dobé€ touzi vétsina lidi po né€jakém duchovnu.
Mnozi naplfiuji tuto svoji potfebu virou v riizné tajemné po-
véry, které ovladaly lidskou mysl kdysi v davnych dobdach.
Patfi sem zejména astrologie, magie, okultismus a spiritis-
mus. VSechny tyto sméry odmitaji raciondlni pozndni, a pro-
to se stavi skepticky k vysledkim védy a védecké badani od-
mitaji. Proto zaujimaji negativni postoj i k pokusiim na zvifa-
tech /12/. Je smutné, Ze k tomuto pohledu ma sklon i fada
vzdélanych lidi - vzdyt i tzv. 1éCitelstvi, alternativni medicina
a homeopatie pracuji casto pravé vyse zminénymi metodami
/18/. Lékafi vydavaji svédectvi o desitkich zmafenych Zivo-
th, kdy doSlo k zanedbdni zdvazného onemocnéni pravé
diky slepé€ vife v néjakého l1€citele nebo jiného podivina.

Vychodni filosofie

Dal$im vlivhym mySlenkovym smérem jsou vychodni filo-
sofie, které pochizeji vétsinou z Indie - at uz budhismus,
hinduismus nebo jiné systémy /14/. Jde o staré mySlenkové
sméry, které vS8ak do Evropy dorazily ve vétSi mife az v po-
sledni dobé. Tyto filosofie jsou hlasiny riznymi mistry, gu-
rru nebo velkymi matkami, jejichZ portréty zdobi plakatova-
ci plochy nasich mést. Co se tyCe pokusu na zvifatech, zasti-
vaji vétSinou dvé zikladni stanoviska: 1. Zvife ma podobné
jako Clovék i rozmér spiritudlni - toto pfesvédceni souvisi
s virou v reinkarnaci - z toho diivodu je jakykoliv pokus na
zvifeti nemordlni, nemordalni je rovnéZ zabijeni zvifat na
maso, a proto jsou vyznavaci téchto filosofii vétSinou vegeta-
ridni. 2. Nemd cenu svét ménit - je potfeba ze sv€ta néjak
uniknout,proto nema smysl ani védecky vyzkum. Vidime, Ze
tyto filosofie jsou, alespoil v této oblasti, v jasném protikladu
k tomisticko-descartovskému postoji. Zatimco nékolik ,ne-
jvétsich duchovnich osobnosti dneska”, které tyto mySlenky
hldsaji, cestuje po evropskych stiatech, stamiliony jejich spo-
Iuobc¢anti v Indii Zivofi v pro nds nepfedstavitelné duchovni
i hmotné bidé.

Liberilni zipadni filosofie

Posledni vyraznéjsi skupinou filosoft, ktefi odmitaji vEtsi-
nu pokusu na zvifatech, jsou zapadni liberdlni a vétSinou
ateisti¢ti myslitelé. Formalné se sice hlasi k utilitarismu nebo
k deontologii (pfipadné i k dalS$im méné vyznamnym smé-
ram - napft. k tzv. kontraktualismu /10/, vychazejicimu z po-
tfeby uzavieni smlouvy mezi lidmi a zvitfaty ve smyslu teorii
Thomase Hobbese), na rozdil od klasickych sméra vsak po-
piraji Descartesem definovany kvalitativni rozdil mezi ¢lové-
kem a zvifetem a nevéfi v existenci nesmrtelné duse - tim
se lisi i od vSech vychodnich filosofii. ProtoZe se domnivaji,
Ze Clovék se odliSuje od zvifete jen kvantitativné - t.j. pfe-
devsim vyspélosti svého nervového systému, dochazeji k zi-
véru, Ze témet vSechny pokusy na zvifatech jsou nemordalni.
Podle téchto ,uc¢enct” ma totiz zdravy pes vétsi hodnotu nez
mentdlné téZce zaostaly ¢lovek, a protoze na mentilné zaos-
talych pokusy nedélime, neméli bychom je délat ani na
psech /16/. Nejslavnéjsi hlasatel téchto nazoru, australsky fi-
losof Peter Singer, jde ve svych avahach jeSté dale a navrhu-
je, abychom zabijeli téZce postizené déti /8/.

Pokud pfijmeme takovyto pristup, nedovede nas to do
vysnéného souladu s pfirodou, ale do pozemského pekla.
Proto by si mél kazdy, kdo se domnivi, Ze se 1idé lisi od zvi-
fat pouze uspofiddinim svého mozku, polozit vizné otazku:
LPatfim do lidské spolecnosti, nebo do zoologické zahrady?”

Je pochopitelné spravné, kdyZ vystupujeme proti sadistic-
kym nebo nesmyslnym pokustiim na zvifatech, jejichz cilem je
pobaveni, kariéra nebo hmotny zisk. Na druhé stran¢ se vsak
musime stile dliraznéji stavét proti ndzorim, které popiraji,
ze Clovék je vrcholem stvofeni, nebo odmitaji veskery pokrok.
Kdybychom to nedé€lali, dostali bychom se brzy na okraj pro-
pasti a ke straslivému padu by chybél jen maly kriicek.

12
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Munzar, P.: Animal Experimentation from the View of
Philosophy and Ethics. ME&B, 2(1)1995, p. 11- 13. Appro-
aches of various philosophical and ethical systems to animal
experimentation are discussed. The majority of scientists of
antiquity thought, that animals are mere things. Christian
philosophy of the Middle Ages said, that animals are not
ends in themselves and that they were created for humans.
Descartes wrote, that animals are mere machines and are
not capable of feeling pain. In the 19th century two impor-
tant theories were formulated - utilitarianism (according to
this theory may be justified only experiments with the
expected clear utility for humans) and deontology (the suf-
fering of animals is according to this theory bad and that is
why it is necessary to mitigate it). There are many theories,
which are absolutely against experimenting on animals -
sentimental romantism of the 19th century, systems of
neo-pagen superstitions ( with the distrust to the sciences),
philosophies of India (with the faith, that both animals and
humans have immortal souls) and liberal western philosop-
hies (these theories see the only difference between hu-
mans and animals in the development of brains).

Key words: animal experimentation, philosophy, ethics,
history
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5. 1. Kazdy ma pravo na poskytnutie takej zdravotnickej starostlivosti, ktord je
primerana jeho zdravotnym potrebim, vratane preventivnej starostlivosti a ¢innosti
zameranych na podporu zdravia. Zdravotnicke sluzby maja byt k dispozicii priebezne.
Maju byt dostupné pre vsetkych spravodlivo, bez diskrimindcie a podla finan¢nych,
Tudskych a materialnych zdrojov, ktoré mozno v danej spolocnosti dat k dispozicii.

5. 3. Pacienti maji pravo na taku kvalitu starostlivosti, ktord sa vyznacuje sicasne
vysokou technickou troviiou a huminnym vztahom medzi pacientom a zdravotnicky-

mi pracovnikmi.

SZO: Dekl o privach v v Eurépe, A marec, 1994

TAKZVANA SEXUALNI SVOBODA A RODINA *)
T. Lajkep

Oddélent Iékaf'ské etiky Lékafské fakulty Masarykovy Uni-
versity, Jostova 10, Brno, Ceska republika

Abstrakt

Price je zaméfena na kolisi tzv. sexudlni svobody s pozadavky ro-
dinné€ho souziti. Nejprve vymezuje ramec etiky jako védecky, a nut-
né metafyzicky. Odkryva pojem pfirozenost, jako nutny pracovni
pojem. Na zaklad¢é poZadavkl pfirozenosti autor soudi, Ze jen har-
monické rodinné prostredi, které jediné ziistava mistem pro sexudl-
ni Zivot obou partnert, je vhodné pro harmonicky rozvoj osobnosti
déti a zaklada manzelské Stésti. V zavéru price je také zminka o pla-
novaném rodi¢ovstvi.

Klicovi slova: sexualita, svoboda, rodina

Je nepochybnd pravda, Ze propagace sexu, sexudlni vychova ve
sméru k vétsi otevienosti a podobné ma dneska zelenou, ale tézko
Ize anticipovat dopad takzvané sexualni svobody do bézného Zivota
rodin i dospivajici mlddeZe. Otiazkou sexu se nebudu zabyvat ve
smyslu fyziologickém ani psychologickém, ale etickém, tedy v ramci
filozofie. Nakonec oviem nemohu pominout ani vztah k problema-
tice na urovni zdravotnické, rodinné a socialni.

Jakékoli nase jednani ma raz skutkd, kterymi realizujeme svoje
potfeby a pfani, nutné vsak v socialni interakci. Jak to, Ze nékteré
nase jednini je vysoce pozitivné ocefioviano a chvileno, jiné vsak
odmitino a dokonce trestné stihano? Cim je toto rozliseni vhodné-
ho a nevhodného viibec principialné umoznéno? Je to véci zvyku,
pfirodniho vybéru, ochrany zajmu vladnouci tfidy, nebo je néco ta-
kového skryto pfimo v obsahu daného aktu, ktery - pokud je ne-
vhodny - nekoreluje s ur¢enim jedince? Odpové€z na tuto otazku
znamena poloZeni etického fundamentu, od né¢hoZz se mohou rozvi-
jet jiz zcela odstfedivé etické tvahy.

Tam, kde je mravnost chiapdna jako epifenomén, jako néco, co
souvisi s pravidly néjaké dohody, se zavedenim néjakych schémat,
ritudld a podobné, které vystihuji jen jakési nadstavbové potieby
spolecnosti, a nyni mohou byt chdpiny jen jako soucdst prezivaji-
cich atavismu, tam nepfekvapi, Ze v oblasti sexu je podle tohoto na-
zoru vSechno, nebo témér vSechno, mozné. Takovy nazor nutné
musi mit potiZe s definovanim hranic, takZe se vsechno opravdu du-
lezité chrani pfedstavou arbitrdrni dohody, ktera také vymezuje
platnost zakonu. “Clara pacti, boni amici,” jak s oblibou cituje nas se-
xuolog dr. Uzel. ProtoZe je tato hranice pouze arbitrarni, byva nam-
noze zpochybnovina. Zdravotnici a 1ékafi, ktefi jsou ve sluzbich to-
hoto nazoru, maji o svém poslani zhruba toto minéni: zbavovat ve-
fejnost predsudkt ve vztahu k sexu, poucovat o vhodné antikon-
cepci, prohlubovat intenzitu sexualnich zazitku, vést mladez k od-
povédnému rodicovstvi a v neposledni fadé varovat vefejnost pred
$ifenim pohlavnich nemoci a Gc¢inné jim brinit. Moderni sexuolo-
gové, aby o téchto tématech viibec mohli diskutovat a ptisobit na
vefejnosti, maji jeden velice delikatni akol: ucinit z této intimni zale-
Zitosti véc spolecné diskuse. V kazdém pripadé - minula staleti, kdy
se o sexu vibec nediskutovalo - jim pfipadaji temna. Tézko vSak asi
budou moci dokazat, ze vétsi otevienost v otazkach sexu, sexualni
poradny, vSelijaké pornofilmy apod., zptsobily néjaky ubytek sexu-
alnich komplikaci, ktery by stdl za fec.

Je v8ak zakladni pohled napfiklad stfedovéku na nase problémy
v oblasti sexuality néjak iraciondlni? Pfedevsim je tieba uvést, Ze sex
je napf. pro Tomdse Akvinského, nejvlivnéjsiho kiestanského teolo-
ga a filozofa, “vynikajici dobro”. Naprosta absence smyslnosti, odvra-
ceni od pohlavni rozkosSe, kterou néktefi pokladaji za kfestansky
ideal, se v Teologické summé oznacuje ne jako defekt, ale pfimo
jako mravni nedostatek /1/. Zatimco u zvifat je vlastim smyslem se-
xuality plozeni, neplati totéZ samoziejmé pro Clovéka, ktery stoji
vys. Ze vSech dober manzelstvi - fides, proles, sacramentum, t.j. Zi-
votni spolecenstvi, dité, svatost, je podle Tomase fides dobrem kte-
ré pfislusi bytostné clovéku. Protoze vsak sex je, jak bylo feceno, vy-
nikajici dobro, je tfeba dbat na zachovani fddu rozumu (ordo rati-
onis). Ordo rationis znamend, Ze néco je uspoiradino podle pravdy
skutecnych véci. A zde zacina kolise s dnes$ni interpretaci, nebot
dnesni predstavy vychizeji z redukce filozofického nazirdni nejvyse
tak na prirodni zikony, eventudlné na jakousi dohodu. VSichni zna-
me, kam to vede. Na zacatku stoji predstava, Ze znalost prirodove-
deckd, fyzikalni, matematicka, kyberneticka, ekologicka, socidlni
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apod. staci k dostate¢nému vysvétleni svéta a za nedlouho se objevi
nazor, Ze sila myslenky dokdze tento poznany svéta béh zménit -
“Filosofové svét poznivali, jde vSak o to ménit jej”. V nasi interpreta-
ci to tedy znamend, Ze napf. homosexualita byla deviaci jenom pro-
to, Ze byla tak chdpina, ale Ze jiny pohled dokaZe transponovat ho-
mosexualitu na uroven legitimniho heterosexualniho styku.

Je tedy na misté posoudit vychozi moment rozdilnych ndzoru.
Pochopitelné se to tyka i nazora na postaveni etiky v systému védy.
Je viibec mozna etika, a potazmo lékarska etika, jako véda? Predkla-
dam néjaké apodiktické soudy a zavéry? Ponechame-li stranou defi-
nice, brzy pfijdeme k poznani, Ze etické presvédceni je vyslednici
predchozich uvah o pozndni, realité, Bohu, pfirodé apod. Tézko se
vSak lze spolehnout na empirické zkuSenosti i zavéry odbornych
véd, protoze kazdy prece jenom néjak citi, Ze pravé aplikace urcité-
ho védeckého poznani na prakticky zivot clovéka, by se méla fidit
nécim sjednocujicim, podle néjakych pravidel, ktera plati jesté nad
to, nez Ze by pravidla Zivota byla vyzkumech jednotlivych véd bez-
prostiedné ovliviiovana. Kazdy také citi, Ze to neni jen tak néjakou
etickou normu - jako “pravdu”, bez ohledu na ono zminéné “ordo
rationis”, které se v redlném Zivoté nakonec stejn¢ prosadi. Je tedy
urcit€ vhodné dokazovani, Ze etika védou - a to sjednocujici a za-
kladni védou, je.

Pripomenme vsak, Ze i ony bezprostfedni predpoklady, ze kte-
rych etika vychazi, museji byt védecké. Protoze se etika obraci k zi-
kladtim byti, k brandm poznini a v urcitych aspektech si klade na-
rok na vSeobecnou ziavaznost, je tfeba pfiznat, Ze jediné metafyzika,
a to metafyzika jako skutec¢na véda, dokaze zajistit mandait etiky jako
védecké discipliny. Proto pokusy scientistd, ktefi metafyziku neuz-
navaji, i existencionalist®, ktefi metafyziku zamlZuji, asti v absenci
ontologického fundamentu. Zikladni pojem, ktery moderni filo-
sofie a medicina opustila, je pojem bytnosti (esenciality), ktery za-
klada pojem prirozenosti. Mdme za to, ze vsichni lidé maji jednot-
nou prirozenost. Pfirozenost je zakladem osobnosti, schopnost indi-
vidudlniho Zivota i spolecenské komunikace je tajemstvim pfiroze-
nosti. Pfirozené je pro clovéka uzivani rozumu, citt, jista pudova vy-
bavenost apod. Nejvlastn€jsi, jistym zpisobem vydé€lujici z ostatni
pfirody, je vSak pro ¢lovéka pravé schopnost uzivani rozumu, a také
moznost tzv. svobodnych rozhodnuti, tedy schopnost uvédomnéni
si cile i vynaloZeni volnych schopnosti k jeho dosazeni. Pochopitel-
né, Ze vlivem nékterych defektti maze byt tato schopnost snizend az
nepatrnd, ale v mozné mife zobecnéni se pfibliZi k tomu, co se oby-
¢ejné prichdzi, nez k tomu, co je vlivem urcitych patologickych
okolnosti také mozné.

Jsem si védom, Ze tento filosoficky exkurs, by si zaslouzil mnohem
vEtsi prostor, ale je tfeba se obratit k hlavnimu tématu této prace.

Price je zaméfena na rodinu. Tvrdim ze své zkuSenosti détského
psychiatra i na zakladé vySe uvedeného filosofického vymezeni, Ze
pro harmonicky rozvoj osobnosti ditéte je nutné harmonické rodin-
né prostiedi, kde kazdy vykonava pravé tu spolecenskou roli, ktera
mu pfislusi. Otec - ekonomicka i moralni opora rodiny, matka - las-
kava ochrankyné domaci atmosféry, atd. Zni to mozna pfili§ banalné
a samozfejmé, ale z hlediska soucasné reality to tak jednoznacné
neni. Takova rodina vyZaduje urcitou zralost obou partnert, jistou
ekonomickou samostatnost, ochotu pfijmout dité a konec konct
i pfesvédceni, Ze jenom v tomto legitimnim svazku se uskutec¢iiuje
sexudlni vztah obou partnert. Jakakoli nevéra vnasi do rodiny zma-
tek, nejistotu, skryvini, pretvarovani a nedtivéru. Nekompletni rodi-
na - pfi veskeré snaze, neposkytuje ditéti to, co by mohla poskytno-
ut rodina kompletni a harmonicka. Je napovazenou, umozni-li zi-
kon, aby bylo dité pocato pfipadné vychovivino v homosexudlnim
svazku. Néco takového nelze pochopit ani akceptovat. Praivo mensi-
ny ma své meze, které jsou diny prirozenou nelegitimnosti takové-
ho vztahu. Tam kde je fyziologickd nemoznost poceti dand homose-
xudlnim vztahem, tam je i pfirozend nemoznost harmonicky vycho-
vévat dité. Podobné se to md i viibec s pfipadnym souhlasem k ho-
mosexualité. Je potfeba nezakryvat, Ze takové spojeni neni pfiroze-
né. Eventualni povyseni homosexudlniho styku na droven styku he-
trosexudlniho je dehonestaci vrcholnych pozadavki prirozenosti
a ignorovanim mravni zdkonitosti nutné k dosazeni dokonalosti.
Oddini se homosexualité se vraci zpét k nositeli - fixuje jeho ne-
schopnost dat se cestou sjednoceni s Zivotnim fadem a vtiskuje mu
jiné nepfimérené projevy - zejména promiskuitu a sklon k pozivac-
nosti. Bezuzdné ukdjeni sexudlniho pudu pak rozvraci ¢lovéka
mravné i psychicky. Pozadavek sexudlni svobody tedy staci zivot do
ilusivnich poloh.

Vratme se opét k rodin€. Mnozi poukazi na rizné kulturni zvy-
klosti a podminénosti, poukazuji na polygamii a pod. Je tieba vSak
védeét, ze monogamni manzelské souziti pravdépodobné bude i na-

dile tim nejidedlnéjsim svazkem, ve kterém se odehravd vychova
déti. Ne vSechno, co se odehrilo v historii je tim padem eticky legi-
timni. V islimskych zemich vyvoj smétuje k nukledrni rodin€.

Podle Amira Aliho je monogamie ideal, polygamie je vlastné usta-
noveni charitativni a je povolena jen v mimofddnych pfipadech (vi-
le¢ni sirotkové, vdovy, a pod..). Prakticky je v soucasné dob¢ podil
polygamnich manzelstvi v islimskych zemich nevelky /2/.

Rodina je tedy mistem pratelského spolecenstvi vSech ¢lent ro-
diny i mistem pohlavniho Zivota obou partnert. Tim se dostivim
k dalsimu problému a tim je plinovani rodicovstvi. Siroce diskuto-
vand je otdzka antikoncepce. Je prokazané, Ze miniinterrupce ani
interrupce nejsou antikoncepcni metodou, proto se problematikou
interrupci nebudu zabyvat. Mnoho lidi, Zijicich na Gzemi naSich sti-
ta se hlasi ke kfestanstvi. Nejvlivnéjsi je hlas cirkve katolické. Pape-
Zové v8ak usty encyklik Casti connubii a Humanae vitae zavrhuji ja-
koukoli antikoncepci, kromé pouziti prirozeného cyklu. Manzelé se
mohou zdrzet v plodném obdobi plozeni, maji-li k tomu mravné zi-
vazny duvod, aby neméli dité /3/.

Tato metoda predpoklada urcité obdobi fyziologické nemoznos-
ti oplodnéni. Neni vSak dostate¢né spolehliva. Nejde jen o vykyv te-
plot, ale napt. po Sestinedé€li, kdyZ Zena koji a nedostavuje se men-
struace, neni mozné zcela jednoznac¢né€ urcit plodné a neplodné
obdobi*¥). Pfi tom je tato doba zvlast dileZzitda, nebot casto nebyva
Zadouci, aby se dalsi dité narodilo v jednoro¢nim odstupu, pripadné
jesté v kratsi dobé. Takovéto plinovini je jist€ v souladu s fidem ro-
zumu (ordo rationis), a jeho ignorovani pfinasi mnoho Zivotnich
komplikaci. Podobné jako je mozné uskutecnit pohlavni styk
v dobé¢, kdy se predpoklada, Ze nejsou fyziologické podminky pro
poceti, z diivodu sledovani aktudlni nevhodnosti pocit dité, tak by
mohlo byt argumentovino ve prospéch pouziti téch bariérovych
metod, které v okamziku pohlavniho styku zabranuji splynuti vajic-
ka a spermie, nebot se jednd o situaci podobnou, jen v jiném caso-
vém uvedeni ***). Celkov€ lze mit za to, ze ochota pfijmout dité
nebo déti v manzelstvi napliuje rozhodujicim zptisobem dobro
instituce manzelstvi a neznamend povinnost rodit dité kazdy rok.

Problematické je vSak uznat opriavnénost takové antikoncepce,
ktera je vlastné interrupci. Néco takového zdvaznym zptisobem na-
rusuje fyziologické pochody, a vytviii pocit bezstarostnosti a pocit
odcizeni k zdrodku, ktery, tiebaZe v Zeniné téle prebyval kritkou
chvili, byl jiz ¢clovékem.

Tuto kritkou prici - kterd spiSe nastiniuje, nez vycerpdva nékte-
ré dulezité problémy spolecenského a rodinného souziti bych chtél
zakoncit nékolika postfehy ze své praxe détského psychiatra. Nesta-
vi se Casto, Ze by se v mé ordinaci objevilo dité vychovivané v har-
nomickych rodinnych podminkich. Velice ¢asto se vSak stiavi, Ze se
setkidm s ditétem jehoZ problémy jsou pfimo odrazem neutésené ro-
dinné situace. To neni nahoda, ale zdkonitost a nas to stavi pred po-
zadavek akceptovat tento pfirozeny fdd a vysvétlovat osvétou, ale
také institucionalné zabezpecovat vhodné podminky pro Zivot na-
Sich rodin.

*)Praca prednesend na podujati International Course on Medical Ethics:
“Ethics of the Family Health and Care”, UMEB - IVZ, Bratislava, 4. 9. 1994.

**) Pozn. red.: Toto umoziuji ovula¢né metody - tzv. hlenova (Billingso-
va), pripadne symptotermdlna. J.G.

***) Pozn. red.: Blizsie o postoji Katolickej cirkvi, ktory je s uvedenym tvr-
denim v protiklade, viZ. napr.: J. Slaby: Pastordlni medicina a zdravotni etika,
skripta, UK, Praha, 1991, s. 117 - 122, alebo: T. J. O’'Donnell: Medicine and
Christian Morality, 2nd Edition, Alba House, New York, 1991, 331 pp. J.G.
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Lajkep, T.: So-called Sexual Liberty and Family, ME&B,
Vol. 2, No 1, p. 13 - 14. The essay deals with a collision of
a so called sexual liberty with preconditions of harmonic fa-
mily life. It shows the ethical problems as socientific and ne-
cessarily metaphysical. It presents the term ,naturalness” as
a necessary concept. On the basis of naturalness the author
presummes that only harmonic family atmosphere, which
remains the only place for sexual life of both partners, is su-
itable for a harmonic development of personalities of chil-
dren and is a presumption of conjugal happiness. In the end
of the essay there is also a reference to the responsible pa-
renthood. Key words: sexuality, liberty, family
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